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Michelle Brané, Executive Director 
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Submitted via https://www.regulations.gov 
 
Re: Recommendations to Support the Work of the Interagency Task Force on the Reunification 
of Families; Docket No. DHS-2021-0051 
 
 
Dear Ms. Brané: 
 
The Kino Border Initiative urges the Interagency Task Force on the Reunification of Families to 
end policies resulting in separating migrant parents and caretakers from their children. 
Specifically, we recommend that the Biden administration end Title 42 expulsions and work 
with Congress to repeal statutes criminalizing unauthorized entry and reentry, 8 U.S.C. §§ 1325 
and 1326. 
 
The Kino Border Initiative is a binational Catholic and Jesuit organization on the Arizona/Mexico 
border, offering humanitarian aid to migrants in Nogales, Sonora, Mexico. We serve people 
deported to Nogales, Sonora by U.S. immigration authorities as well as individuals fleeing 
violence who arrive at the border to seek asylum.  We conduct an intake survey with every 
individual who receives our services.  The trauma of separating children from their parents and 
other adult family members is evident in the narratives of many individuals seeking our 
assistance.  Our recommendations below are informed by the experiences migrants have 
shared with us. We are grateful to the Catholic Charities Immigration Policy Clinic of Gonzaga 
University School of Law for assistance with drafting and submitting these comments. 
 
There are several steps the Biden administration can take to end family separation, establish 
family unity as a goal of immigration policy, and redress the harms caused by past separations.  
The KBI’s recommendations focus on curtailing family separations by targeting two policies:  
first, ending Title 42 expulsions; and second, working with Congress to repeal racist statutes 
that criminalize unauthorized entry, or at least modifying the prosecution of these border 
crossings. 

http://www.kinoborderinitiative.org/
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Summary of Recommendations 
 

1. End Title 42 expulsions. 
Title 42 expulsions separate families, prevent individuals from exercising their legal 
right to request asylum, and serve no legitimate public health purpose.  

 
2. End criminalization of unauthorized border crossings. 

Congress passed the “illegal entry” and “illegal reentry” statutes with racist intent 
and the laws disproportionately impact Latinx individuals. 

 
a. Until these statutes are repealed, the Department of Justice must avoid 

prosecuting parents and other caretakers with children, as well as individuals 
migrating to reunite with family in the United States. 
 

b. If Customs and Border Protection (CBP) authorities continue to refer for criminal 
prosecution parents or caretakers with children, CBP must first screen for 
humanitarian relief eligibility. 

 
 
1. End Title 42 Expulsions. 
Title 42 expulsions separate families, prevent individuals from exercising their legal right to 
request asylum, and serve no legitimate public health purpose.  
 
Expelling immigrants along the U.S. southern border under the guise of protecting public health 
has resulted in separating parents from children and older siblings from their younger siblings. 
While these family separations are not well-publicized, they are extraordinarily harmful and 
traumatic. 
 
The onset of COVID-19 prompted the Department of Health and Human Services to invoke an 
obscure public health statute authorizing the Director of the Centers for Disease Control (CDC) 
to close the southern border in March 2020. Section 265 of U.S. Code Title 42 permits the CDC 
to “prohibit … the introduction” into the United States of individuals when it believes that 
“there is serious danger of the introduction of [a communicable] disease into the United 
States.”  The CDC director has issued various orders since that time that immigration officials 
interpret as preventing people from seeking humanitarian protection at ports of entry.  Closing 
ports of entry to asylum seekers has resulted in more people seeking safety by crossing the 
border between ports of entry without inspection. Customs and Border Protection (CBP) agents 
continue to expel adults and families encountered near the border, allowing minimal 
processing and no opportunity to claim humanitarian protection.   
 
After various court challenges, the CDC exempted unaccompanied children from expulsion 
under Title 42 on February 2, 2021.  While exempting unaccompanied youth from expulsion 
helps to protect the rights of children, the unintended consequences create another de facto 
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family separation policy.  
 
Families have been waiting near the border in Mexico for months and even years, under 
dangerous conditions, for the chance to exercise their legal right to seek humanitarian 
protection in the United States.  Knowing that unaccompanied children are no longer expelled, 
some parents are making the impossible “choice” to send their children across the border 
alone.  With no end to Title 42, they see this as the only way a child can escape hazardous 
encampments on the Mexico side of the border and the violence that forced the family to flee 
from their home.  Parents may also be influenced to send children alone because it is 
increasingly impossible to cross between ports of entry without paying a human smuggler 
around $1,000 per person.  Criminal syndicates now control territory along the Mexican side of 
the border, taking advantage of the tens of thousands of individuals who are forced by Title 42 
to cross without inspection to apply for asylum. In November 2021, nearly half (48%) of the 
people who arrived at the KBI after being apprehended by Border Patrol indicated that they 
paid smugglers because the asylum process is not available at ports of entry.  The KBI only sees 
a very small fraction of the total number of people making such payments. 

• “Josefa,” a Venezuelan mother who received support from the KBI and waited over a 
year in Mexico under the Migrant Protection Protocols, shared during a press 
conference with America’s Voice in January 2021:  “I fled persecution with my family in 
Venezuela and have waited at the border in Mexico for 408 days with my son. Over the 
past year, the uncertainty has been overwhelming. It has led to emotional and physical 
illness, many doctor’s visits. My son despairs every day that he talks to his dad in the 
U.S. He asks me, ‘Mom, when? When can we be with him again?” 

 
• In December 2021, the KBI assisted a father of two from Guatemala.  He and his teenage 

son had been expelled twice under Title 42 to Nogales after attempts to reunite with his 
wife and daughter, already in the United States with a pending asylum case. He 
ultimately sent his son across the border alone as an unaccompanied minor.1   

 
The reverse is also happening, with parents refusing to subject children to the dangerous desert 
crossing between ports of entry.   

• A mother who travelled to Nogales in April 2021 learned that the border was closed, 
and that there was currently no process for her to access asylum. She opted to leave her 
children with her parents rather than put them at risk. She paid a smuggler to facilitate 
her crossing into the United States. After the children’s grandparents could no longer 
support them financially, the children arrived at the border unaccompanied in October 
2021 attempting to reunite with their parents. 

 
Even when families attempt to cross together, Title 42 results in separations.  At the KBI, we 

 
1 The Young Center for Children and Immigrant Rights October 12, 2021 report also addresses the separation of 
parents from children because of Title 42.  Young Center for Immigrant Children’s Rights, What is Title 42 and How 
Does it Impact Children and Families?, October 12, 2021, 
https://www.theyoungcenter.org/stories/2021/10/12/what-is-title-42-and-how-does-it-impact-children-and-
families.  
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have seen evidence that human smugglers are instructing children to cross the border before 
their parents because of Title 42 policies.   

• A woman seeking assistance from the KBI in January 2021 recounted that she fled 
Honduras with her 14- and 17-year-old sons after several members of her immediate 
family were murdered by members of organized crime.  At the border, the smuggler 
instructed one of the boys to cross first. The woman and the younger son crossed later 
and were detained at the border in Southern Arizona. When she told a CBP agent that 
she wanted to request asylum, he told her she would not be able to do so and that only 
unaccompanied minors could access asylum. She and her younger son were expelled to 
Mexico, leaving her older son in the United States in the custody of the Office of 
Refugee Resettlement.  

 
Implementation of Title 42 is also wrenching apart siblings who cross the border together 
seeking humanitarian protection. When older siblings cannot produce evidence of guardianship 
acceptable to CBP authorities, agents separate younger children and expel their caretaking 
older brothers and sisters. 

• In August, 2021 a woman from Guatemala who had been traveling with her younger 
sister was expelled to Nogales after Border Patrol apprehended the sisters in the desert. 
Because the younger sister was a minor and her older sister was not confirmed as a legal 
guardian, CBP separated the sisters.  Agents transferred the younger sister to the 
custody of the Office of Refugee Resettlement and expelled the older sister to Nogales, 
Sonora.  CBP agents gave the older sister no information about her younger sister, and 
no resources to help her locate the child. 

 
• In May, 2021, CBP agents apprehended and detained a Guatemalan woman traveling 

with her son and brother. The three had fled their home because members of organized 
crime murdered others in their family. Agents refused to accept the power of attorney 
document that her mother had signed authorizing the woman to care for her brother.  
Instead, agents separated out her brother, but transferred all three to a detention 
facility in Tucson where she could see her brother detained with other minors. That was 
the last time she saw her brother. She and her son were expelled to Nogales, Sonora. 

 
Children who must navigate immigration processes after being separated from other family are 
particularly traumatized.  They fear for the safety of family left behind or expelled, are detained 
by CBP, then transferred to the Office of Refugee Resettlement (ORR), within the Department 
of Health and Human Services.  To contend with the surge in unaccompanied minors, ORR 
opened new facilities in 2021 holding migrant children in converted convention centers, 
stadiums, and military bases.  The Florence Immigrant and Refugee Rights Project legal team 
that represents unaccompanied minors interviewed children detained in ORR custody in 
Arizona between January and March of 2021. Of the children interviewed, 378 reported CBP 
mistreatment. The most common complaint was CBP detention between 10 to 20 days -- well 
beyond the legal limit of 72 hours. 
 
CBP data on border encounters reflect steep increases in the numbers of unaccompanied 
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children apprehended following the February 2021 order exempting such children from Title 42 
expulsions.  These numbers further suggest that Title 42 is influencing families’ decisions at the 
border in sending children to cross alone. The numbers of unaccompanied children that CBP 
apprehended near the border in March 2021 were over five and a half times greater than those 
one year prior and twice the number from 2019 – 18,870 in March 2021, compared with 3,221 
in March 2020, and 9,380 in March 2019.2  The numbers of unaccompanied children 
apprehended since March 2021 have continued to exceed numbers reported for prior years.3     
 
The United States opened ports of entry November 8, 2021 to vaccinated travelers with 
authorization to enter but continues to deny entry to adults and families without authorization 
who are seeking asylum, regardless of the immediate harms they face, vaccination status, or 
recent negative tests.   

• Leo, Nancy, and their two children, had been waiting for months in Nogales for an 
opportunity to apply for asylum. They approached the port of entry with their 
vaccination records in hand on the morning of November 8, 2021 to request asylum, 
properly pursuing a right guaranteed to them by U.S. law. CBP agents denied them entry 
while allowing visa holders to travel freely for leisure trips.  

 
Concern of spreading COVID-19 through congregate settings does not justify continued 
application of Title 42. Since the Trump administration invoked Title 42 in March 2020, the KBI 
has assisted hundreds of migrants expelled to Nogales after spending up to ten days in crowded 
CBP detention facilities.  
 
The Task Force can minimize family separations by encouraging the Biden administration to 
rescind the Title 42 order.  
 
2. End Criminalization of Unauthorized Border Crossings. 
Congress passed the “illegal entry” and “illegal reentry” statutes with racist intent and the 
laws disproportionately impact Latinx individuals. 
 
Ending Title 42 expulsions will not end family separations.  To further minimize the separation 
of migrant parents and caretakers from children requires Congress to repeal two statutes 
criminalizing unauthorized entry – 8 U.S.C. §§ 1325 and 1326.  While other comments 
submitted to the Task Force echo this recommendation, we highlight an additional reason for 
the Biden administration to work with Congress to repeal these laws. These statutes violate the 
U.S. Constitution’s guarantee of equal protection because of their racist history and 
implementation.  
 
The Constitution prevents the government from applying laws differently to different groups of 

 
2 U.S. Customs and Border Protection, Southwest Land Border Encounters, 
https://www.cbp.gov/newsroom/stats/southwest-land-border-encounters. 
3 While CBP encounters of adults and families are also significantly higher in 2021 than in prior years, these figures 
do not count individuals. The KBI has assisted many people who have been expelled multiple times after repeated 
crossings.   
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people.  Each individual – whether a citizen or not – is entitled to “equal protection of the 
laws.”4  But immigrants charged with criminal illegal entry and reentry are denied equal 
protection because of the disparate impact of racist laws.  Accordingly, a federal court 
determined recently that the criminal reentry statute is unconstitutional.5  Its reasoning applies 
equally to both the criminal entry and reentry statutes. 
 
The August 2021 Carrillo-Lopez decision held that Congress adopted the criminal reentry 
statute in 1929 and re-enacted it in 1952 based on racial animus against Mexican people.6  The 
court further concluded that passage of the law disparately impacts Mexican and Latinx 
individuals. For this reason, the administration should urge Congress to repeal these laws. 
 

2.a.  Until these statutes are repealed, the Department of Justice must avoid 
prosecuting parents and other caretakers with children, as well as individuals who 
enter to reunite with family in the United States. 

 
Even if Congress fails to repeal these criminal statutes, the Department of Justice should refuse 
to prosecute adults for unauthorized border crossing when children are in their care. The 
Attorney General has the power to determine the types of cases to prioritize for prosecution or 
to avoid, referred to as “prosecutorial discretion.”  The Trump administration’s Zero Tolerance 
policy that ignited family separations in 2018 was an example of the Attorney General 
exercising prosecutorial discretion to prioritize the prosecution of unauthorized entries.  
 
Attorney General Sessions instigated Zero Tolerance on April 6, 2018, through a memo to 
prosecutors, instructing them to prosecute all Department of Homeland Security referrals of 
illegal entry violations “to the extent practicable.”  This order caused the number of federal 
prosecutions for unauthorized border crossings to rise steeply, along with separating up to 
5,500 children so that their adult caretakers could be detained and processed through the 
criminal justice system.7  
 
In another example of prosecutorial discretion, acting Attorney General Monty Wilkinson issued 
a memo to prosecutors on January 26, 2021 that rescinded the Zero Tolerance Policy.  Instead, 
the memo directed prosecutors to consider individual factors when deciding whether to charge 
a person with illegal entry.  The current Attorney General, Merrick Garland, has not yet 
addressed prosecution of these criminal statutes.  But A.G. Garland should reinforce 
Wilkinson’s policy memo by directing prosecutors to consider an immigrant’s family status 
when determining whether to bring charges. The presence of an immigrant’s children or 
younger family is an important individual factor that should weigh against prosecution.  

 
4 U.S. Constitution, 14th Amend.  
5 U.S. v. Carrillo-Lopez, No. 3:20-cr-00026 (D. Nevada, filed August 18, 2021).  The court did not address the 
constitutionality of the illegal entry statute, as Mr. Carrillo-Lopez was charged with illegal re-entry. But Congress 
adopted both provisions in the same 1929 act, an amended both several times. 
6 Id. at pg. 8. 
7 Congressional Research Service, The Trump Administration’s “Zero Tolerance” Immigration Enforcement Policy, 
Feb. 2, 2021, summary. 
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Similarly, prosecutors should not charge a person who crosses the border to be reunited with 
family in the United States.  

• In February 2020, the KBI assisted a man who had lived in New Mexico for 14 years. He 
was initially deported in 2018 but made it back to New Mexico to rejoin his wife.  After 
remaining undetected for months, he was deported again, even though his wife was 
pregnant. He tried to cross again to join his new child but CBP agents apprehended him 
and referred him for prosecution for criminal reentry.  After serving his sentence of 75 
days, he was deported.  Even recognizing the difficulty of crossing, he sees no 
alternative but to attempt to return to his family again. 

 
• In March 2020, a man came to the KBI after he had served four months for a conviction 

of criminal reentry, then was removed to Mexico.  He had lived over 20 years in 
Phoenix, had no other criminal charges or interactions with law enforcement, and 
operated a remodeling company to support his wife and two children.  Immigration and 
Customs Enforcement officers arrested him in front of his fourteen-year-old son, deeply 
traumatizing the boy. 

 
Through a policy directive counselling against prosecution of adults who have caretaking 
responsibility for children, and those who are entering to be reunited with close relatives, 
family separations can be reduced.  
 

2.b. CBP must screen for humanitarian relief eligibility before referring parents or 
caretakers for prosecution. 

 
As long as the statutes criminalizing unlawful border crossing remain current and prosecutors 
have the discretion to charge immigrants despite their family status, families will continue to be 
separated.  To further minimize such separations, CBP agents should be required to ask about a 
person’s fear of persecution or torture, or fear of return to their country, before referring a 
person to the Department of Justice for criminal entry or reentry prosecution.  
 
Adult members of families who cross the border to seek humanitarian protection are subject to 
criminal prosecution, and consequent family separation, before having an opportunity to 
express fear of return or an intent to seek asylum.8  The Department of Homeland Security 
should propose regulations requiring CBP agents to conduct a credible fear screening before 
referring a person to the Department of Justice for prosecution.9  An individual determined to 

 
8 Department of Justice, Office of the Inspector General, Review of the Department of Justice’s Planning and 
Implementation of its Zero Tolerance Policy and Its Coordination with the Department of Homeland Security and 
Health and Human Services, Jan. 2021, Appendix 4, pg. 79 
9 These regulations could mirror the credible fear screening process for immigrants otherwise subject to expedited 
removal. Statutory authority (8 U.S.C. § 1225) allows CBP officers to remove foreign nationals who arrive at the 
border or who are apprehended near the border without proper admissions documentation through an expedited 
removal process. However, if an individual who is apprehended “indicates an intention to apply for asylum or 
expresses a fear of persecution or torture, or a fear of return to his or her country, the inspecting officer shall not 
proceed further with removal” until the individual is referred to an asylum officer. (8 C.F.R. § 235.3(b)(4)). Federal 
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have a credible fear should then be placed in administrative removal proceedings, rather than 
referred for criminal prosecution. Such a regulatory process, if enforced, would avoid 
separating children in many cases where a basis for protection exists.10 It also would end the 
United States’ ongoing violations of the provision in the 1951 Refugee Convention that 
prohibits penalizing asylum seekers because of their unlawful entry.11   
 
 
Conclusion 
 
Avoiding future separation of families will depend on several policy changes, many of which we 
do not address in these comments.  We trust other submissions will recommend more obvious 
policy changes, including ending the routine interior enforcement and detention policies that 
result in so many family separations. The Kino Border Initiative recommends ending Title 42 
expulsions and migrant prosecutions pursuant to racist statutes to ensure these suggestions are 
brought to your attention.   
 
Thank you for your consideration of our recommendations. 
 
/s/ 
 
Sister Tracey Horan 
Assistant Director of Education and Advocacy  

 
regulations require agents to ask about a person’s fear and record the individual’s responses prior to proceeding 
with expedited removal. 8 C.F.R. 235.3(b)(2)(i). 
10 We emphasize the need for enforcement based on our experience of listening to the stories of hundreds of 
migrants who report CPB agents’ routine intentional disregard of asylum processes. 
11 United Nations Convention Relating to the Status of Refugees, July 28, 1951, 189 U.N.T.S. 137, art. 31, ¶ 1, as 
amended by United Nations Protocol Relating to the Status of Refugees, Dec. 31, 1967, 606 U.N.T.S. 267. 


